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International Criminal Law and Enforcement

Foreign Price-Fixing Probes
Spur U.S. Inquiries

I

n our last column, we discussed the ability
of the Securities and Exchange Commission
(SEC) to compel production of foreign documents in instances when such production may
violate foreign law.1 More commonly these
days, however, domestic and foreign regulators
seem to be eyeing the same targets for the same
offenses under the same theories. In this column,
we describe parallel investigations by U.S. and
EU regulators into the manipulation of various
markets. These investigations, combined with
regulatory developments in the United States,
likely portend an increase in the number and
scope of U.S. investigations into price-rigging in
all markets. In particular, corporations involved in
any market with prices set by benchmarks should
be mindful of the ways such benchmarks can be
prone to manipulation.

Increase in Investigations
On May 14, 2013, European Union antitrust
regulators commenced a series of raids on a number of corporations involved in the oil industry.
Firms raided included massive energy companies
such as BP, Royal Dutch Shell and Statoil. Also
raided was the Platts unit of McGraw Hill Financial Inc., a price reporting agency that publishes
oil prices. The focus of the probe is suspected
manipulation by energy companies of the $2.5
trillion physical oil market accomplished by providing false data to Platts.2 Traders voluntarily
report data to Platts, and this data is used to
determine prices. Investigators suspect that traders selectively reported trades to manipulate the
pricing benchmark.
The EU raids occurred only months after
various banks paid $2.5 billion to resolve
investigations into alleged manipulation of the
London Interbank Offered Rate, or LIBOR. The
media raised concerns over potential inaccuracies in the LIBOR benchmark as early as 2008,
prompting an investigation by the Commodity
Futures Trading Commission (CFTC) which was
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followed by investigations in numerous countries.3 The $2.5 billion in settlements involved
U.S., U.K. and Swiss regulators, but criminal
investigations apparently remain active in multiple countries. In the United States, UBS Securities Japan Co., Ltd. and two of its traders were
criminally charged with colluding with other
banks to manipulate LIBOR.4 The UBS affiliate
pleaded guilty to the charges and agreed to pay
a $100 million fine, while its parent company,
UBS AG, entered into a non-prosecution agreement covering itself and other subsidiaries and
imposing a $400 million penalty.5 One trader
faces parallel criminal charges in the U.K. and
is expected to plead guilty.6
On July 1, 2013, EU antitrust regulators
announced a preliminary conclusion that 13
banks colluded to prevent credit default swaps
from trading on exchanges.7 In this sense, the
alleged scheme involved collusion that may have
prevented credit default swaps from even trading
on a regulated index. These swaps are typically
traded over the counter, where it is harder for
customers to gather trade data and thus harder
to learn a true market price.
The CME Group Inc. and Deutsche Borse AG
sought licenses from the International Swaps and
Derivatives Association (ISDA) and data service
provider Markit in an effort to bring credit default
swap trading onto exchanges. The banks allegedly
pressured ISDA and Markit not to license CME
Group or Deutsche Borse to protect the banks’
more opaque (and profitable) over-the-counter
market. The EU regulators’ announcement of the
preliminary conclusion is the first step toward
imposing fines.8

Most recently, on July 16, 2013, the Federal Energy Regulatory Commission (FERC)
announced an order assessing civil penalties
against Barclays Bank PLC and four of its traders
in the amount of $453 million based on alleged
manipulation of the California electric energy
market.9 Barclays has announced that it will contest the fine.10 As in the EU Platts and LIBOR
investigations, the alleged means of manipulation
in the FERC investigation is a market benchmark.
Barclays traders are alleged to have placed trades
to manipulate an index price, thus benefiting the
bank’s other trades.11
U.S. media outlets also reported last month
that the Federal Trade Commission (FTC) has
opened a preliminary inquiry that parallels the
EU antitrust investigation into manipulation of
the Platts benchmark. Apparently, the FTC and
Justice Department Antitrust Division agreed that
the FTC would handle the investigation.12 As set
forth below, recent regulatory developments in
the United States have resulted in a more prominent enforcement role for the FTC, as well as
increased and overlapping authority and coordination between multiple federal regulatory and
criminal enforcement agencies.

Regulators here and elsewhere may
be inspiring one another to undertake broad investigations into manipulation of markets.
Regulatory Developments
U.S. regulators and their EU counterparts
are increasingly examining how pricing benchmarks can be used to manipulate markets. Any
such investigation revealed or commenced in
one jurisdiction invariably leads to parallel
investigations in other jurisdictions. In short,
regulators here and elsewhere may be inspiring
one another to undertake broad investigations
into manipulation of markets. Recent policy
developments in the United States provide
domestic regulators with the means to wage
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market manipulation investigations of potentially unprecedented number and scope.
In the energy sector, the Energy Independence and Security Act of 2007 (EISA) put
the FTC in charge of petroleum manipulation
regulation, resulting in three agencies—the
FTC, CFTC and SEC—having varying degrees
of regulatory jurisdiction over petroleum markets.13 The broadly worded authority arguably
empowers the FTC to prosecute even anticompetitive practices typically pursued by
the Justice Department’s Antitrust Division,
although the EISA specifically states that it does
not “modify, impair, or supersede the operation
of any of the antitrust laws.” EISA authorizes
the FTC to seek fines of up to $1 million per
violation, with each day a violation continues
considered a separate violation.14
The Dodd-Frank Act amended the Commodity
Exchange Act (CEA) and the Securities Exchange
Act of 1934 (Exchange Act) to increase regulation
of swaps and security-based swaps.15 In particular,
the CEA amendment prohibits “unlawful manipulation,” which includes “a false or misleading or inaccurate report concerning crop or market information or conditions that affect or tend to affect the
price of any commodity in interstate commerce.”16
The Exchange Act amendment broadens liability
for use of manipulative or deceptive devices to
cover “any transaction” involving a security-based
swap.17 The amendment was crafted in part to
reflect the fact that fraud involving swaps can
occur not just upon the offer of the security, but
in ongoing payments and deliveries during the
tenor of the swap. The amount of such payments
can be altered by manipulating the value of the
asset underlying the swap.
Overlapping jurisdiction, even today, can sometimes inhibit regulatory action.18 Increasingly,
however, federal agencies are cooperating with
each other rather than engaging in turf battles.
In April 2011, the FTC and CFTC entered into a
memorandum of understanding (FTC-CFTC MOU)
to share non-public information between the two
agencies for law enforcement purposes.19 This follows the memorandum of understanding entered
into by the SEC and CFTC back in April 2008.20 The
FERC and the CFTC entered into a memorandum
of understanding back in 2005, although it was
aimed more at avoiding duplication of information requests rather than sharing information for
enforcement purposes.21
The more recent FTC-CFTC MOU, however,
specifically states that a focus of the understanding is prevention of manipulation of energy markets. Although the FTC and CFTC to some extent
have overlapping jurisdiction, to the extent they
do not, producing documents to one agency as
part of an investigation into one market could
now lead to those documents being used by the
other agency to commence an investigation into
a different market. Thus, these memoranda of
understanding coupled with enhanced and at
times parallel enforcement powers have essentially turned federal regulatory agencies into an

interconnected web where a document production to one agency could make its way to three
other agencies.
Moreover, on April 21, 2011, Attorney General Eric Holder announced the formation of a
“Financial Fraud Enforcement Taskforce Working
Group” composed of representatives from the
Justice Department, the FTC, the CFTC, the SEC,
the Department of the Treasury, the Department
of Agriculture, the Department of Energy, the
Federal Reserve Board and the National Association of Attorneys General.22 The group is part
of the Justice Department’s Financial Fraud
Taskforce, suggesting that it may have bite to
go with its bark.

Overlapping jurisdiction, even today, can sometimes inhibit regulatory action. Increasingly, however,
federal agencies are cooperating
with each other rather than engaging in turf battles.
In sum, regulatory developments in the United
States have empowered multiple federal agencies
with new statutory tools. Overlapping jurisdiction
and increased coordination among these agencies
should permit them to move beyond traditional
investigations into manipulation in connection
with offers or sales of specific securities, and
undertake an increasing number of investigations
into broad, market-based manipulations.
Any corporation engaged in a market that
involves a voluntarily reported benchmark should
be mindful of heightened scrutiny. For example, in
May 2013 U.S. media outlets reported that the CFTC
is investigating manipulation of a benchmark used
for pricing swaps—the ISDAfix swaps rate. Similar
to the benchmarks in the LIBOR and Platts investigations, this rate is reported by London-based
corporation ICAP Plc based on manual submissions
of trade data by its brokers based in New Jersey.23
Delays in reporting by brokers could manipulate
the benchmark. Once again, the voluntary reporting
provides opportunities for manipulation. Apparently, the CFTC is reviewing one million emails
and IMs as part of the investigation, and under
its memoranda of understanding with the FERC,
the SEC and the FTC, those materials could wind
up in the hands of four separate federal agencies.

Conclusion
In sum, all signs point to a potentially significant increase in investigations into manipulation of U.S. markets. Such investigations are
most likely in any market that relies on benchmarks compiled from voluntarily reported data
to set market prices. As investigations in both
the EU and the United States have shown, the
ability to influence benchmarks provides the
means for the broadest form of market manip-

ulation, and benchmarks composed of voluntarily reported data are most prone to abuse.
The deep pocket multinationals operating in
this environment may be inviting targets to regulators. Any corporation that relies on or reports
benchmarks should review its policies and oversight of involved employees and departments.
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